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Wash ing ton 

m o MINING DETERlillNATIONS ANNOUNCED 

.J-'-

Two administi^tive determinations, one d e a l i n g ^ ! t h the s ta tus of 

lessees in metal mines, ti^e other with working time iny^ituminous coal mines, were 

announced today by Colonel l?hilip B, Fleming, Admini jftr a tor . Wage and Hoiu" Divi

sion, U. S. Department of Lab\r. : , ., ,,, ,-1.,.^-*.-, 

The f i r s t de t e rmina t i ^ was made a t th§^ request of metal mine operators 

and lessees of such operators in xiho intermounjfe.in s ta tes on the quostion of 

whether or not lessees of mining protoerty a»e considered by the Wage and Hour Di

vision as employees under tho Fair LabW/Standards Act, Colonel Fleming stated 

that each caso must be determined on IrsNpartioular fac ts , with primary importance 

given to the terms of each individu/Rl leaseVagrcoment and the method of operation 

under such agreement. If under the lease agrVjment control and supervision over 

tho operations of the so-cal l e / l e s s e e are resorw'cd to the lessor , such loase 

agreement embodies tho norma./ incidents of the cmpyLoyer-cmployee re la t ionship and 

the so-called lessees v/ill/be confiiderod as employe^ undor tho Fair Labor Stand

ards Act. On tho other hand, if a pa r t i cu la r lessee :̂ E operating mining property 

which i s not a part of "tpe property currently being opemted by the raining company 

with regular employees, land if in the loase agreement theViining company doos not 

havo the r ight to control, the lessee in h is oporation of thok mining property, i t 

may well be that the lessee i s not an employee of the mine owrkjr but i s in fact 

an independent operator of such property, Hov/ever, Colonel Flc-niing pointed out, 

i f such losseo has his own employees v/ho a s s i s t in the operation Vf the leased 

mine, such employees must be paid in accordance m t h the Fair LaborXstandards Act 

i f tho products of the mine move in in t e r s t a t e commerce. Colonel FloiKing added 
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t h a t i n tho o rd ina ry case t h e mine ov/ncr r e t a i n s t i t l e t c the ore mined by the 

l e s s e e ejid h i s employees and sh ips the product of tho l eased mine, along v/ith h i s 

ovm, in i n t e r s t a t e commorco, Ihoreforo , i f the l e s see doos no t pay h i s own em

ployees in accordance with the requirements of thQ Fa i r Labor Standards Act, 

s ec t ion 15(a ) (1) ( tho sa-Cff.llcd "hot goods" soc t ion cjf the Act) p r o h i b i t s the mine 

owner from shipping 'the product of the l eased mine An i n t e r s t a t e cominoroe. 

• ••'• Colonel Fleming a\so po in ted ou t t h a t w o c o u r t s have, r e c e n t l y held 

l e s s e e s of mining p roper ty to \bo amployees of the mino ov.Ticr. Ono of the cases 

was decided by tho Supremo CouRt of Utah undo/ the Utah Unemployment Compensation 

Act, des igna ted as Nat ional Tunnel and Mine / Company v . I n d u s t r i a l Commission of 

Utah, 102 P, 2d 608, Ihe o thor dAcision MGS under the Fa i r Labor St.andards Act 

and v/as rendered by a Federal Judgcn in Oregon as a r e s u l t of proceedings i n s t i t u 

ted by tho Vfege and Hour Divis ion againrst the Cornucopia Gold Minos Compcaiy, In 

both of such c a s e s . Colonel Flaming sno.ted, tho mining compnny exerc i sed complete 

con t ro l over tho ope ra t ions pcrfonr!.oG by the l e s s o o s . ••' 

Ihe second actoi inis t ra t iva d e t e m i n c t i o n announced by Colonel Fleming 

today involved the quostion of do/ ;e rmir in^bho number of hours workod by miners in 

the bi tuminous coal mining i n d u s t r y . '% 

Colonol Fleming announced t h a t on tVe b a s i s of an i n q u i r y submitted by 

the bitiOTinous coal mining i n c u s t r y , tlie Wage cNjd Hour Div i s ion in carr^dng out 

i t s enforcement du t i e s in t r ^ t i n d u s t r y w i l l accoVd g roa t v/cight to any roasonable 

s tandards for determining i;fcrking timo v/hich r e p r e s e n t the p r e v a i l i n g , customs and 
' • • • / 

practices in tho particular industry end aro supported by a long history of bona 

fido collective bargaining agreoments. In viov/ of the circumstejices doscribed by 

tho industry in submitting its inquiry, Colonel Fleming announced that practice 

of computing working time on a "face tq face" basis in the bituminous coal mining 

'% ' 
• ' H 

(5088) 



V - 3 -

industry would not be unroasoiHblc. Colonol Flomi;iE explained the tci-m "face to 

face" to mean the productive work par formed a/-tcr tho miner arr ives a t his usual 

v/orking place, excluding the time spontSin t ravel ing fron tho por ta l or entrance 

of the mino to tho place of work and the time spent in returning from the v/orking 

place tc tho portal in the ejiWiing, Iho Administrator added tha t the detcrminatici; 

in tho bituminous coal mytSfing industry should n o \ b e considered to apply to any 

mining operations vrhonS tho t r ad i t iona l practice ofNcomputing hours v/orkcd di f fers 

from the custom in JOio bitiJiminous coal mining industry) 

if ¥ t il" 'ii' 
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