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UNITED STATES DEPARTMENT OF LABOR

WAGE AND HOUR DIVISION
Washington

TWO MINING DETERMINATIONS ANNOUNCED

Two admini;t =£ive detenpinations, one dealing sfvith the status of
lessees in metal minés, qe other with working time in -ituminou; coal mines, were
announced today by Colonel Rhilip B. Fleming, Adminigtrator, Wage end Hour Divi-
sion, U, S, Department of Labar.

The first determinatidn was made at th¢' request of metal mine operators
andviessees of suéh operators in the intermoun #in states on the question of
whether or not lessees of mining-pro;efty apb considered by the Wage and Hour Di-
vision as employees ﬁnder the Fair Labyr Standards act. Colonel Fleming stated
that each case must be determined on ifs\particular facts, with primary importance
given to the terms of cach individudl lease\egrcoment and the method of operation
under such agrcemént. If under $he leasc agrigment éontrol and supervision over
the oporations of the so-called lessec arc resciycd to the lessor, such loase
agrocment embodies the norma) incidents of the employer-cmployec relationship and
the so-called lessces will/be considercd ﬁs employceg under the Fair Lgbor Stand-
ards Act. On the other hand, if a particular lessee 1§ oporsting mining property
which is not & part of the property currently being opergted by the mining company
with regular amployees,kand if in the lcase sgrcement the Ynining company does not
have the right to control the lessee in his operation of thd mining property, it
may well be that the lessce is not on employec of the mine owAgr but is in fact
an independoﬁt operator of such property. However, Coloncl FleMing pointed out,
if such lesseo has his own émployeos who'assist in the opcration §f the leased
mine, such omployees must be paid in accordance with the Fair Labor\Standards Act

if the products of the mine move in interstate commerce. Colonel Fleming added
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that in the ordiniry case the mine owner rctsins title tc the orc mined by the
lessce and his employees end ships the product of the leascd mine, clong with his
own, in interstate commerce. Thercfore, if the lessee docs not pay his own em=-
ployces in accordance \with the requiroments of the Feir Labor Standards Act,
section 15(2)(1) (the ga;callod "hot goods™ section } the Act) prohibits the mine

owner from shipping the pmoduct of the leased mine /in interstatc commerce.

Colonel Fleming also pointed ocut that' 7o courts have recently held
lessces of mining property to\be employees of thc mine owner. One of the cases
wes decided by the Supreme Court of Utah undef the Utah Unemploymont Compensation

Act, designated as Notionel Tumkl and Mineg Company ve Industricl Commission of

Utah, 102 P. 2d 508, Thc other ddcision whs under the Fair Labor Stondards Act

and was rendered by o Federal Judge\ in Ofegon as a result of proceedings institu-
ted by the Wage and Hour Division cg ixét the Cornucopia Gold Mines Company. In
both of such cascs, Colonel Flaming sfpoted, the mining compsony exercised coﬁplete
control over the operations performgd by the lesscos.

The second administrotivyg deteininction emmounced by Colonel Fleming'
today inwolved the question of defermining\the number of hours worked by miners in
the bituminous coal mining indugtry.

Colonel Fleming cnnoynced that on the basis of an inquiry submitted by
the bituminous coal mining infustry, the Wage ¢xd Hour Division in carrying out
its onforcement duties in t@ét industry will acco¥xd great wecight to ony rcasoncble
stondards for determining wérking time which ropresent the preveiling. customs end
practices in the particular industry and ore supported by a long history of bona
fide collective bargeining cgreements. In view of the circumstences described by

the industry in submitting its inquiry, Coloncl Fleming ammounced that practice

of computing working time on a "face tq froce" basis in the bituminous coal mining
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expleined the term "face to

industry would not be unreasortebles Colonel Flemi

1 2
y formed cffer the miner arrives at his usual

~

face  to mean the productive work

in the bituninous coal mi be considered to apply to any

ng industry should no

mining operations whoré the traditional practice of‘¢omputing hours worked differs

from the custom in fhe bituminous coal mining industry
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